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Inshort

On 1stJanuary 2017 a scope of the obligations concerning transfer pricing documentation (‘TP tax
documentation’)hasbeenincreased. These newresponsibilities include particularly the obligation to
maintain TP tax documentation (starting from the documentationfor 2016) and a declaration of
fulfilment ofthe said obligation shall be filed together with the annual CIT-8 return. Asa resultofthe
amendmentsin question, as well as increased pressure from the tax administration on transfer pricing
issues, startingthisyear, risk thatthe personsresponsible for tax settlements of companies (including

their Management Board members) will be exposed to personal liability, is more significant.

Scope ofamendments

Accordingtoamended Article
g9a ofthe Corporate Income
Tax Act,which cameinto force
on 1stJanuary 2017, taxpayers
who conduct specific
transactionswithrelated
entities will be obliged to
prepare documentation
for theprevious and each
subsequentfiscalyear
without beingcalled uponto
do so by theauthorities

Irrespective of the above, the
obligation to submit tax
documentationwithin 7
daysfrom therequestof
the tax orfiscal control
authoritiesremainsvalid.

Moreover, the taxpayers
obliged to prepare TP tax
documentationwill alsoneed
to file a declaration of
preparation ofsuch
documentation, together

with the annual CIT-8
retumn.
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Ifthe fiscalyearis thesameas
the calendaryear, thefirst
deadlineforfilingsuch

declarationwillbe 31 March
2018.

Intensified tax audits and
penalfiscal proceedings

In 2016, weobserved the
implementation of a strategy
announced by the Ministry of
Finance aimed at conducting
extensive auditsfocused on
examiningthe correctness of
transfer pricing procedures.
Apartfrom quantitative
changes, expanding the
application oftransfer pricing
regulationsonto newareas can
also beseen.

In stepwith thetax audits,
atrendis also discernible
whichconsistsofinitiating
penal fiscal proceedings
automatically aftereach
tax audituncovering

irregularities in settlements.

Penalfiscal liability

Due to theobligations (i) to
maintainTP tax
documentationwithout being
calledupon and (ii) tofile a
related declaration of
fulfilment, as wellas an
increasein thenumberof
penalfiscal proceedingsbeing
conducted, theriskof
imposingpersonalliability (ia.
penalfiscalliability), willalso
increase.

The said risk rests on persons
who are personally
responsible for fulfilling

a company’s tax
obligations andnotthe
companyitself. Most
frequently,a Management
Board member responsible for
financial matters, Financial
Director, Tax Manager or Chief
Accountantis sucha person.

The penal fiscal classification
ofactsrelatingto failure to
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meettheobligations
concerningtransfer pricing
documentationis unclear. Nor
is there any well-established
practicein this regard,
especially becausethe
regulationsare,toalarge
extent, completely new.

However,wehavetotakeinto
accountthat failingto
preparetax
documentationfor a given
year (as well as preparing
documentationwhichis
incomplete or which contains
incorrect information) maybe
treated as failingto submit the
required tax information (or
submittinguntrue
information). In the Penal
FiscalCode,suchactis subject
to afine which can beas
high as PLN 6.4 million.

The personsresponsible for

a company’stax reconciliations
may also facesuchriskin the
eventoffailingtofilea
declaration of possession
oftax documentationorby
filing a false declaration.

Let’s talk

However,thesanctionfor
failing to submit tax
documentationwithin 7
daysupon the authority’s
request or submitting
incorrect/incomplete
documentationwillnot be
amended. Intheeventof
failing to meet thisobligation,
the taxpayer may beliable, as
mentioned above, forfailingto
submit therequired tax
information (orfor submitting
false information), as well as
for obstructingthe tax audit (if
the taxpayer does have tax
documentationwhichit
subsequently fails to submit).
Inthe Penal Fiscal Code,such
actis subject to a finewhich
couldbeashigh as

PLN 19.2 million.

Further liability of
Management Board
members

Irrespective of the above,
should an entity suffer
asanctionin theformofthe
applicationofanincreased,
“penalty” tax rate dueto

havingno tax documentation
(or having incorrect or
incomplete documentation),
Management Board members
(or other personsresponsible)
may —shouldsuch
proceedings beinitiated by the
authorized persons — suffer
further-reaching consequences
relating to overall civilliability
for damage ortheliability of
Management Board

m embers arising from the
Commercial Companies Code.

They may also suffer penal
sanctions. According to the
Penal Code, any personwho,
as aresult offailing in his/her
duty,hascaused damageto

a company’s economic interest
(and theapplicationofa
“penalty” tax rate to a company
whichdoesnothave, contrary
to the obligation, tax
documentationmaybe
classified as such) maybe
consideredto beactingtothe
company’s detriment, whichis
subjectto imprisonment of
asmuchas 10 years.
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